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DETAILED ACTION 
Drawings 

1 . The drawings are objected to under 37 CFR 1 .83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the beverage holder 
with a side configured to telescope (claims 1 1, 12, 15, 16, 20) must be shown or the 
feature(s) canceled from the claim(s). No new matter should be entered. 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1 .121 (d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 
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Claim Rejections - 35 (JSC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 9, 14, 19 and 21 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Hodosh et al (6,1 16,045) (Hodosh) 

4. Regarding claims 9, 14 and 21 Hodosh discloses a container with an insulated 
body (Figures 4a to 8), an insulated cover coupled with the body and an expandable 
beverage holder integrated with the cover (Figures 7a and 7b). 

5. Regarding claim 19, Hodosh discloses a side of the beverage holder is 
configured to allow heat transfer (column 13, lines 30-41). 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claims 1-3, 5, 6, 8-10, 14, 18 and 19 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Holub et al (6,364,329) in view of Spykerman, of record. 

8. Regarding claims 1, 2, 9, 10 and 18, Holub et al discloses an insulated container 
(Figures 1A-1B, column 2, lines 53-65, column 3, lines 22-30). The top panel (110) has 
a beverage holder (116, Figure 10A, column 6, lines 17-34). The bottom of the cup 
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holder is of the same material as the lid and, thus, prevents heat transfer. Holub et al 
does not teach an expandable beverage holder. Spykerman discloses a beverage 
holder mounted in a flat panel with an expandable portion that is in a lowered position 
for larger containers and can be expanded upward to handle taller or smaller diameter 
containers (Figures 2 and 3). Therefore, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to have incorporated the expandable 
feature of the beverage holder disclosed by Spykerman in the top panel of the container 
of Holub et al if an outwardly expanding beverage holder was desired so it could 
accommodate larger containers in one position or be expanded upward to handle taller 
or smaller diameter containers. 

9. Regarding claims 3 and 14, the container holder of Holub et al as modified by 
Spykerman extends into the storage space by extending below the upper surface of the 
lid when the beverage holder is in the expanded configuration. This can be seen in 
Figures 10A and 10B where the bottom of the beverage holders (116) in the corners of 
the cover plainly extends below the upper surface of the cover when the cover is viewed 
from below (Figure 10B). 

10. Regarding claims 5 and 19, the expandable portion of the beverage holder of 
Holub et al as modified by Spykerman is made of a resilient material, which would allow 
some level of heat transfer. 

1 1 . Regarding claim 6, the beverage holder of Holub et al as modified by Spykerman 
is expanded using an extending construction. 
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12. Regarding claim 8, Holub et al discloses the body is coupled to the cover by 
hinges (115, column 2, lines 57-58). 

13. Claims 1, 2, 5-10, 18 and 19 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Mogil et al (2005/0072181 A1) in view of Spykerman, of record. 

14. Regarding claims 1, 2, 9, 10 and 18, Mogil et al discloses an insulated container 
(Figures 1A-1B, 6A, paragraphs 0095 and 0162). The top panel (334) has a beverage 
holder (342, Figure 6A, paragraph 0162). The bottom of the cup holder is of the same 
material as the lid and, thus, prevents heat transfer. Mogil et al does not teach an 
expandable beverage holder. Spykerman discloses a beverage holder mounted in a flat 
panel with an expandable portion that is in a lowered position for larger containers and 
can be expanded upward to handle taller or smaller diameter containers (Figures 2 and 
3). Therefore, it would have been obvious to one of ordinary skill in the art at the time 
the invention was made to have incorporated the expandable feature of the beverage 
holder disclosed by Spykerman in the top panel of the container of Mogil et al if an 
outwardly expanding beverage holder was desired so it could accommodate larger 
containers in one position or be expanded upward to handle taller or smaller diameter 
containers. 

15. Regarding claims 5 and 19, the expandable portion of the beverage holder of 
Mogil et al as modified by Spykerman is made of a resilient material, which would allow 
some level of heat transfer. 

16. Regarding claim 6, the beverage holder of Mogil et al as modified by Spykerman 
is expanded using an extending construction. 


Application/Control Number: 10/686,991 Page 6 

Art Unit: 3781 

17. Regarding claim 7, Mogil et al discloses the body of the container is soft-sided 
and the outer edge of the top would have to be of the same soft-sided construction for 
the fabric hinge on the back edge of the top and to accommodate the zipper shown in 
Figure 6A. 

18. Regarding claim 8, Mogil et al discloses the body is coupled to the cover by a 
fabric hinge (paragraph 0105). 

19. Claims 1-3, 6, 8-14, 17, 18 and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Holub et al in view of Dennis et al (6,834,838) (Dennis). 

20. Regarding claims 1, 2, 9, 10 and 18, Holub et al discloses an insulated container 
(Figures 1A-1B, column 2, lines 53-65, column 3, lines 22-30). The top panel (110) has 
a beverage holder (116, Figure 10A, column 6, lines 17-34). The bottom of the cup 
holder is of the same material as the lid and, thus, prevents heat transfer. Holub et al 
does not teach an expandable beverage holder. Dennis discloses a beverage holder 
mounted in a flat panel (Figure 2) with an expandable portion that that can be raised to 
provide better securement for a tall beverage container or allow secure placement of a 
beverage container with a handle (Figures 1-7). It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to have incorporated the 
expandable feature of the beverage holder disclosed by Dennis in the top panel of the 
container of Holub et al to provide better securement for a tall beverage container or 
allow secure placement of a beverage container with a handle. 

21 . Regarding claims 3 and 14, the container holder of Holub et al as modified by 
Dennis extends into the storage space by extending below the upper surface of the lid 
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when the beverage holder is in the expanded configuration. This can be seen in Figures 
1 0A and 1 0B where the bottom of the beverage holders (1 1 6) in the corners of the 
cover plainly extends below the upper surface of the cover when the cover is viewed 
from below (Figure 10B). 

22. Regarding claims 6, 1 1 and 20, the beverage holder of Holub et al as modified by 
Dennis is expanded away from the storage space and collapsed using a telescoping 
construction (column 4, lines 11-16). 

23. Regarding claim 8, Holub et al discloses the body is coupled to the cover by 
hinges (115, column 2, lines 57-58). 

24. Regarding claim 1 2, the side of the beverage holder of Holub et al as modified by 
Dennis is configured to compress when moved to the collapsed configuration. 

25. Regarding claims 1 3 and 1 7, the beverage holder of Holub et al as modified by 
Dennis is configured to lock in the expanded configuration (Figures 6 and 7). 

26. Claims 1 , 2, 6-1 3, 1 7, 1 8 and 20 are rejected under 35 U.S. C. 1 03(a) as being 
unpatentable over Mogil et al (2005/0072181 A1) in view of Dennis et al (6,834,838) 
(Dennis). 

27. Regarding claims 1, 2, 9, 10 and 18, Mogil et al discloses an insulated container 
(Figures 1A-1B, 6A, paragraphs 0095 and 0162). The top panel (334) has a beverage 
holder (342, Figure 6A, paragraph 0162). The bottom of the cup holder is of the same 
material as the lid and, thus, prevents heat transfer. Mogil et al does not teach an 
expandable beverage holder. Dennis discloses a beverage holder mounted in a flat 
panel (Figure 2) with an expandable portion that that can be raised to provide better 
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securement for a tall beverage container or allow secure placement of a beverage 
container with a handle (Figures 1-7). It would have been obvious to one of ordinary skill 
in the art at the time the invention was made to have incorporated the expandable 
feature of the beverage holder disclosed by Dennis in the top panel of the container of 
Holub et al to provide better securement for a tall beverage container or allow secure 
placement of a beverage container with a handle. 

28. Regarding claim 6, the beverage holder of Mogil et al as modified by Dennis is 
expanded using a telescoping construction. 

29. Regarding claims 6, 1 1 and 20, the beverage holder of Mogil et al as modified by 
Dennis is expanded away from the storage space and collapsed using a telescoping 
construction (column 4, lines 11-16). 

30. Regarding claim 7, Mogil et al discloses the body of the container is soft-sided 
and the outer edge of the top would have to be of the same soft-sided construction for 
the fabric hinge on the back edge of the top and to accommodate the zipper shown in 
Figure 6A. 

31 . Regarding claim 8, Mogil et al discloses the body is coupled to the cover by a 
fabric hinge (paragraph 0105). 

32. Regarding claim 12, the side of the beverage holder of Mogil et al as modified by 
Dennis is configured to compress when moved to the collapsed configuration. 

33. Regarding claims 13 and 17, the beverage holder of Mogil et al as modified by 
Dennis is configured to lock in the expanded configuration (Figures 6 and 7). 
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34. Claims 15 and 16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Hodosh in view of Owsen (2,880,902). 

35. Regarding claim 15, Hodosh discloses the invention except for the expandable 
beverage holder comprising a side configured to telescope into the storage space. 
Owsen discloses a collapsible article capable of being a beverage holder that has a side 
configured telescope when folded to collapse or unfolded to expand. It would have been 
obvious to one of ordinary skill in the art at the time the invention was made to have 
incorporated the use of an expandable beverage holder with a side configured to 
telescope as disclosed by Owsen in the container disclosed by Hodosh Since Hodosh 
indicates other means of forming the collapsible receptacle can be used and it may be 
desirable to utilize a means that encourages more regular folding of the receptacle in 
the collapsed configuration (column 13, lines 16-30). 

36. Regarding claim 16, the beverage holder of Hodosh as modified by Owsen is 
compressed when moved to the collapsed configuration. 

Response to Arguments 

37. Applicant's arguments filed October 18, 2006 have been fully considered but they 
are not persuasive. Applicant argues that neither Holub el al nor Spykerman teaches an 
expandable beverage holder. In response, Spykerman discloses a beverage holder that 
is moveable between a collapsed configuration and an expanded configuration as 
shown in Figures 2 and 3. Spykerman is configured to hold a beverage container in the 
expanded configuration. Spykerman thus, does meet the limitations of the claim with 
respect to the expandable beverage holder. 


Application/Control Number: 10/686,991 Page 10 

Art Unit: 3781 

38. In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See In re Fine, 837 F.2d 1 071 , 5 USPQ2d 1 596 (Fed. Cir. 1 988)and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, both Holub et al 
and Spykerman are dealing with container holders and Spykerman teaches the 
desirability to have a beverage holder expand upward to provide a means for securing 
containers that are smaller in diameter and taller. Knowledge of this type of beverage 
holder would be available to one of ordinary skill in the art. 

39. In response to applicant's argument that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning, it must be recognized that 
any judgment on obviousness is in a sense necessarily a reconstruction based upon 
hindsight reasoning. But so long as it takes into account only knowledge which was 
within the level of ordinary skill at the time the claimed invention was made, and does 
not include knowledge gleaned only from the applicant's disclosure, such a 
reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 
1971). 

40. Applicant argues that Holub et al and Spykerman teach away from the 
expandable beverage holder of claim 1 because neither teaches an expandable 
beverage holder. In response, Spykerman teaches a beverage holder that moves from 
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a collapsed position as shown in Figure 2 to an expanded position of increased height 
as shown in Figure 3. 

41 . The applicant provides the same arguments as above for the combination of 
Mogil as modified by Spykerman. The same responses as presented above would 
apply. 

Conclusion 

42. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Harry A. Grosso whose telephone number is 571-272- 
4539. The examiner can normally be reached on Monday through Thursday from 7am 
to 4 pm. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anthony Stashick can be reached on 571-272-4561 . The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-27Z-1000. 


Anthony Stashick 
Supervisory Patent Examiner 
Art Unit 3781 




